IMTRODUCTION 



1 The EC Directive on product liability (85/374/EEC ) was 
adopted on 25 July 1985 after some nine years of discussion . The 
purpose of the Directive is to reduce distortions in competition 
between Member States and to give similar protection to consumers 
throughout the Community against defective products by bringing 
closer together the laws of the Member States concerning product 
liability. The United Kingdom is required to adapt its laws to 
give effect to the Directive by 30 July 1988 . 

2 Part A of this consultative document explains the present 
position in the United Kingdom of laws covering product liability 
and summarises the provisions of the Directive. The Directive 
allows Member States to make certain derogations which are also 
discussed in Part A. Part B describes the relationship between 
the Directive and the general safety requirement proposed in the 

' Safety of Goods ' White Paper ( Cmnd 9302), and analyses the 
detailed provisions of the Directive and the proposed manner of 
implementation . 

3 The Directive does not completely harmonise the relevant laws 
of Member States . In some cases - quite apart from the 
derogations - it specifically leaves open to Member States the 
right to determine how certain provisions will be completed in 
their own law; in other cases , it is implicit that Member States 
have this right . Subject to this , the interpretation of the 
Directive will ultimately be a matter for the European Court of 
Justice. In the light of this , the implementing legislation will 
need both to give effect to the Directive and, where necessary, to 
clarify how its provisions relate to the existing laws in the UK. 

4 Comments on the exercise of the derogations and on the 
proposed manner of implementation should be addressed to: 

The Consumer Safety Unit 
Department of Trade and Industry 
Room 2713 , Millbank Tower 
London, SWlP 4QU 

and should reach the Department by 19 February 1986 . 
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P^T A 2 BROAD APPROACH AMD MAIM ISSUES 



(a) Present legal position 

5 Under the laws of the United Kingdom a person who is injured 
by a defective product already enjoys certain rights and remedies 
in contract and in tort ( or delict in Scotland) . However, his 
contractual r emedy is normally only against the person who 
supplied the goods to him (usually a retailer) , not against the 
manufacturer or importer. If the person who is injured is not 
the purchaser of the product he generally has no remedy in 
contract . In such cases the victim has to prove that the 
manufacturer , or someone else in the chain of supply , had been 
negligent . The burden of proof on the victim in these cases can. 
be heavy, and the expense of bringing a complicated legal action 
is often high . As a result , many potential claimants drop their 
claims long before they reach the courts . 

6 The Law Commission and the Scottish Law Commission (report 
published in June 1977, Cmnd 6831 ) and the Royal Commission on 
Civil Liability and Compensation for Personal Injury ( Pearson 
Commission, report published in March 1978 , Cmnd 7054 ) all agreed 
that the present law was unsatisfactory and recommended the 
introduction in the United Kingdom of a system of strict ( no 
fault ) liability for death and personal injury resulting from 
defective products . 

7 The Pearson Commission gave the following practical and 
policy reasons for this recommendation : 

(a) All consumers should have the same protection as that 
enjoyed by the direct purchaser . 

(b) The producer reaps benefits if the product is a success ; he 
should also accept losses if the product fails and injures 
people ( the doctrine of implied warranty) . 

(c) Strict liability would encourage higher safety standards . 

(d) The producer is in the best position to arrange insurance 
cover , and can pass the extra cost to the consumer through 
the price mechanism. 

( e) The strong European trend towards strict liability should 
not be ignored. (A note on the Strasbourg Convention is at 
Annex II . ) 

8 In considering their approach to implementation , the 
Government have been much influenced by the above reasoning. They 
are also aware of the escalation in insurance premiums which has 
taken place in recent years for product liability cover in the 
USA. As the Law Commissions suggested, this escalation was due 
largely to the particular features of personal injuries litigation 
in the USA ( such as the contingency fee system and the use of jury 
trials in civil cases) rather than to the introduction of strict 
liability there. The Government will endeavour to secure that the 
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legislation introducing strict liability in the UK will not place 
an excessive burden on the producer . 



(b) Suiary of the Directive 

9 The Directive requires EC Member States to introduce laws 
imposing strict liability on producers of defective products that 
cause damage (Article 1) . If. a claimant suffers damage (death, 
personal injury or damage to goods for private use ) as a result of 
a defective product , he will no longer need to prove negligence , 
though he will have to prove that the product was defective and 
that his damage was a result of the defect in the product 
(Article 4) . Products include all movables ( ie not buildings ) , 
with the possible exception of primary agricultural products and 
game (Articles 2 and 15) , but the Directive does not apply to 
products put into circulation before the implementing legislation 
comes into force (Article 17) . 

10 The producer on whom strict liability may fall will 
generally be the manufacturer or importer into the Community of 
the finished product or of the defective raw material or 
component (Article 3 ) . But in order to give the claimant a clear 
route of action , strict liability will also attach to anyone who 
presents himself as the producer C eg by putting an own-brand 
label on the product ) and, where the producer cannot be 
identified, to any supplier of the product who cannot identify 
someone further up the chain of supply . The Directive imposes 
joint and several liability, without prejudice to rights of 
contribution and recourse provided in national laws (Article 5). 

11 A product is defective when it does not provide the safety 
which a person is entitled to expect , taking into account all the 
circumstances (Article 6) . These include the presentation of the 
product ( eg instructions for use ) , reasonably expected use and 
the time when the product was put into circulation . 

12 The Directive provides the producer with defences in certain 
circumstances (Article 7 ) , including cases where he proves that 
the state of scientific and technical knowledge when he put the 
product into circulation was not such as to enable the existence 
of the defect to be discovered - the "development risks" defence . 



13 The Directive provides a limitation period of 3 years from 
discovery of the damage, the defect and the identity of the 
producer , for the bringing of proceedings , and a long— stop period 
of 10 years f rom the date when the product was put into 
circulation for the extinction of all rights under the Di rect ive 
(Articles 10, 11) , 

14 The Directive does not alter the rights of an injured 
person under the laws of contract and tort or delict (Article 
13). Rights of contribution or recourse which may be available 
to the producer under national laws will remain, and the 
principle of contributory negligence - under which damages may be 
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reduced or disallowed when the injured person contributed to the 
injury by his own fault - will also be retained (Article 8 ) . 

15 Member States are allowed, by way of derogation, to exclude 
the development risks defence ; and/or to set a financial limit 

( of not less than 70m ECU - about £41m) to a producer ' s total 
liability for damage caused by identical items with the same 
defect (Articles 15, 16 ) • The effect of these derogations is to 
be reviewed in 1995 . 

16 The full text of the Directive is provided at Annex I. 



(c) Options 

17 The Directive allows Member States to take different 
positions on a few points . This will mean that on those points 
different laws may continue to apply in each Member State , 
although the level of harmonisation achieved by the Directive is 
still very significant . In this field of law the Government 
would have preferred a more fully harmonised Community regime, 
but the persistence of differing views between Member States on 
two or three issues made it clear that such a solution was not 
available. The only realistic alternative would have been no 
Directive at all , leaving each Member State free to choose 
whatever system of liability it wished. The Government believe 
that this would have allowed greater distortions than a partially 
harmonised system. Annex III to this document describes briefly 
how the differences which remain may affect proceedings brought 
under the Directive and the enforcement of judgments given in 
each Member State. 

18 The Directive requires that the operation of the optional 
provisions is to be reviewed in 10 years ' time to see if . there is 
a need for greater harmonisation. If the Commission do then 
recommend changes , their proposals would be considered in the 
Council of Ministers and would undoubtedly require full 
consultation before any decisions on amending the Directive were 
reached. 

19 The options concerned, on which views are particularly 
invited, relate to the development risks defence, the setting of 
financial limits and the possible coverage of primary agricult- 
ural products . These options are discussed below, and organisa- 
tions are invited to provide comments and evidence on the costs 
and benefits to them of the application of each of the options . 



(i) Development. Risks Defence 



20 Article 7(e) provides that the producer shall not be liable 
as a result of the Directive if he proves that the state of 
scientific and technical knowledge at the time when he put the 
product into circulation was not such as to enable the existence 
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of the defect to be discovered^ Article 15 provides that , by way 
of derogation from Article 7(e), each Member State may maintain 
or introduce liability for development risks . Development risk 
liability could be maintained or introduced for whatever sector 
or sectors individual Member States considered necessary . 

21 A true development risk is rare and yet the availability of 
the defence has been one of the most controversial issues raised 
by the Directive. Some have argued that the inclusion of such a 
defence would leave a significant gap in the liability system, 
through which victims of unforeseeable disasters would remain 
uncompensated and which would bring back many of the complexities 
and legal arguments that the introduction of strict liability is 
supposed to avoid. Manufacturers , on the other hand, have argued 
that it would be wrong in principle , and disastrous in practice, 
for businesses to be held liable for defects that they could not 
possibly have foreseen . They believe that the absence of this 
defence would raise insurance costs and inhibit innovation, 
especially in high risk industries . Many useful new products , 
which might entail a development risk, would not be put on the 
market , and consumers as well as business would lose out . 

22 The Government have therefore accepted that there are grounds 
for the defence in the UK given that it is stringently defined in 
the Directive . It is understood that the defence should be 
interpreted as meaning that the producer will not be liable if he 
proves that, given the state of scientific and technical 
jcnowledge at the time the product was put into circulation, no 
producer of a product of that kind could have been expected to 
have discovered the existence of the defect. The burden of proof 
v/ill fall squarely on the producer to show that the defect could 
not reasonably be expected to have been discovered. It will not 
necessarily be enough to show that he has done as many tests as 
his competitor, nor that he did all the tests required of him by 

a government regulation setting a minimum standard. It will 
therefore not be easy for a producer successfully to plead this 
defence, but it should be remembered that the basis of liability 
under the Directive, on which all claims must rest, is that the 
product did not provide the safety which is reasonably to be 
expected of it, given the time it was put into circulation . 

23 Other countries beside the UK which are believed to be in 
favour of having a development risk defence are: the Federal 
Republic of Germany ( apart from the pharmaceuticals sector ) , 
Denmark, the Republic of Ireland, Italy and the Netherlands . 



(ii) Financial Limits 

24 The Directive does not set a limit to a producer's total 
liability. However , Article 16 s tates that a Member State may 
provide that a producer's total liability for damage resulting 
from a death or personal injury caused by identical items with the 
same defect shall be limited to 70m ECU (about £41m) or some 
higher amount . 

25 The Government believe that setting a financial limit could in 
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some cases lead to injustices in multiple claim situations and to 
lengthy delays in the payment of compensation awards where there 
is a possibility of further claims in respect of the same product. 
The difficulties of interpreting phrases such as "identical 
product" and "same defect" would further complicate the issue. 

The Government accepted the inclusion of the optional provision in 
the Directive on the grounds that the limit is set at such a high 
level that there will be no material difference in effect (ie no 
significant difference in the level of insurance premiums) from an 
unlimited liability system. It should therefore have little or no 
effect on the competitive position of industry. 

26 It should be remembered that manufacturers are already 
subject to laws in this country governing contract and tort which 
do not set limits to a producer's total liability. Firms must 
therefore already make their own commercial decisions about how 
much product liability insurance to obtain, and they already have 
to shoulder the risk of claims which might exceed their insured 
limit. 

27 The Government consider, therefore, that there would be a 
number of disadvantages and very little benefit for anyone - 
including industry - in taking up the option of setting a limit in 
the UK. It is understood that only Germany, Denmark and possibly 
the Republic of Ireland are in favour of setting a financial 
limit. 



( iii ) Agricultural Products 

28 Article 2 of the Directive exempts primary agricultural 
products and game from the scope of the Directive. Under the 
Directive, "primary agricultural products" means the products of 
the soil, of stockfarming and of fisheries, excluding products 
which have undergone initial processing. 

29 The third recital to the Directive explains that the 
exemption is not intended to extend to agricultural products and 
game where they have undergone processing of an industrial nature 
which could cause a defect in these products. It is understood 
that the Directive will apply to such processed products even if 
the defect in the product was not caused by the industrial 
processing itself. The rationale for this is that those involved 
in processing should be expected to conduct the appropriate tests 
to ensure that hidden defects, however caused, are detected. 

30 The exemption for primary agricultural products can be 
withdrawn by individual Member States in their implementing 
legislation: Article 15 allows that, by way of derogation from 
Article 2, any Member State may include primary agricultural 
products and game within the scope of its legislation. 

31 An exemption for any particular class of product inevitably 
creates some anomalies. To leave producers of primary 
agricultural products exempt from strict liability under the 
Directive would leave the consumer of a defective primary 
foodstuff in the same position as at present: ie he could only 
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claim compensation from the producer if he could prove that the 
producer had been negligent in putting it on the market. 

32 There are grounds , however , for retaining the exclusion . 
Compared with other products to which the Directive applies , 
primary agricultural products are particularly prone to hidden 
defects caused by environmental factors beyond the control of the 
producer . Moreover , the mixing of large quantities of bulk 
supplies at trade markets would create particular difficulties in 
determining the source of defective products . It may also be 
very difficult to establish at what stage in the production and 
distribution process a defect in a primary agricultural product 
arises . Although any of these problems can apply to other 
classes of product, the combination of all these factors in this 
one sector means that the application of the Directive to primary 
agricultural products would cause particular difficulties . 

33 The exclusion for primary agricultural products and game 
from the implementing legislation would not leave the initial 
producer in an unassailable position . Were defects to be found 
in primary foodstuffs as supplied to manufacturers , they could 
have rights of redress against their suppliers under the existing 
rules of contract law ( already a strict liability regime ) for any 
damage caused by the supply of unfit or sub-standard produce . 
Although a consumer who had suffered damage as a result of a 
defective primary agricultural product could not claim 
compensation from the producer under the strict liability rules 
of the Directive, he would have rights against the producer under 
the existing law of negligence if there were evidence that the 
producer had failed in his duty of care. 

34 The Government at present therefore see the arguments for 
exempting primary agricultural products as outweighing those for 
including them in the strict liability regime. Views are invited 
on the relative advantages and disadvantages of this approach . It 
is not known which Member States are intending to take advantage 
of the derogation . The exclusion of primary agricultural products 
was initially inserted at the request of the European Parliament ; 
at least one Member State was known at the time to be in favour of 
derogating from the exclusion . 
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PART B 



Relationship with other safety legi slation 

35 The Government propose to implement the Directive through 
primary legislation as soon as the Parliamentary timetable 
permits. The Directive must be brought into force by 

30 July 1988, but it could come into force earlier, and the 
Government see no reason why it should not do so. Views are 
invited on whether a period of grace of, say, six months from the 
date of enactment of the implementing legislation is necessary 
and/or sufficient. 

36 It is planned simultaneously to introduce the new general 
safety requirement and other reforms to the consumer safety 
legislation proposed in the White Paper on the Safety of Goods 
(Cmnd 9302), and the amendments to Section 6 of the Health and 
Safety at Work etc Act 1974 along the lines of those suggested by 
the Health and Safety Commission in their Consultative Document 
issued in August 1984. An extract from the White Paper describing 
the proposed general safety requirement is provided at Annex IV. 

37 The main difference between the general safety requirement 
and the Directive would be that the general safety requirement 
would be primarily enforced by criminal sanctions, whereas the 
Directive imposes civil liability only. The Government regard 
these two legislative measures on product safety as complementary. 
By making producers liable for putting unsafe products on the 
market, they both provide further incentives to the development, 
production and marketing of safer goods, thereby reducing the 
number and severity of accidents. The general safety requirement 
- backed by criminal sanctions - does this by requiring all 
suppliers, from manufacturers and importers to retailers, to 
exercise diligence in ensuring that the goods they supply meet 
sound modern standards of safety. The criminal sanctions are 
necessary to allow these standards to be enforced effectively, 
giving trading standards officers the powers to inspect goods for 
safety, to trace the source of unsafe products and if necessary to 
remove them from the market. It is largely a preventive device, 
designed to secure the removal of unsafe products from the market 
at the earliest possible stage in the distribution process, before 
any accidents happen. 

38 Any criminal liability, particularly one based on the 
relative concept of safety and which can be imposed before a 
product causes any damage, must be based as far as possible on 
objective standards: the Government have no wish to make criminals 
of suppliers who have taken all reasonable steps to ensure that 
their goods accord with sound modern standards. The requirement 
is therefore to be linked as far as possible with identifiable 
benchmarks, such as published British (or other) standards. 

39 Where such standards turn out to be defective or 
insufficient in any way, or where for any reason unsafe products 
do slip through the regulatory net, as is inevitable on 
occasions, it is reasonable for persons injured by such products 
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to expect a facility for seeking compensation for their injuries . 
This is why a separate regime for civil liability is necessary. 
Consumers can already claim against their immediate suppliers in 
strict liability, but as explained in Part A, a facility is needed 
to enable any victim to claim against the manufacturer or 
importer, who is ultimately responsible for putting the product 
onto the market . 



40 Hence the two sets of liability, though having similar aims , 
approach the problems of safety from different angles. They are 
also very different in terms of product coverage. The general 
safety requirement will cover only consumer products, excluding 
goods such as pharmaceuticals , food, and goods for use at work, 
all of which are covered by other regulations backed by criminal 
sanctions. The Directive covers a far wider range of goods , 
namely all movables with the possible exception of primary 
agricultural products. There are differences, too, in the 
assessment of who is to be liable in different circumstances . 

Under the general safety requirement, for example, retailers are 
to be criminally liable if they knowingly expose an unsafe product 
for sale, whereas under the product liability regime retailers are 
liable in civil law if and only if they present themselves as the 
producer or cannot identify the person who supplied them with the 
product in question . 



41 While respecting the important differences between the two 
concepts, the implementing legislation will seek to ensure that 
the two provisions are compatible and that the differences between 
them are kept to a minimum and are clearly identified. These 
differences probably mean that the conditions of liability should 
in each case be defined separately, even though there may be much 
common ground. 



42 Given the simultaneous introduction of product liability, 
views are invited on whether the supply of goods in breach of the 
general safety requirement should be separately actionable in the 
civil courts , as originally proposed in the White Paper . Breach 
of existing requirements under the Consumer Safety Act 1978 which, 
like the proposed general safety requirement , were conceived 
primarily as requirements under the criminal law, is also 
currently actionable in the civil courts though this breach of 
statutory duty provision has not yet , to our knowledge , been tried 
in the courts . Views are also invited on whether this provision 
will still be needed when the wider product liability legislation 
IS in force . It might be considered onerous and confusing, and 
contrary to the spirit of the Directive, for producers to be 
subject to two concurrent provisions on strict liability - one 
under the Directive and the other under consumer safety 
legislation - as well as the strict liability attached to 
of goods under the law of contract. Little purpose would 
served by this, since the liability under existing safety 
regulations and the proposed general safety requirement would 
almost every case be less extensive than that provided by the 
Directive. There may be a case for retaining the breach of 
statutory duty provision for those suppliers (other than 
producers" ) who are subject to consumer safety regulations and 
the proposed general safety requirement but not to the provisions 
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of the Directive except in certain circumstances. This would 
close a possible gap in coverage of strict liability for defects 
which arise after the product left the manufacturer (see Article 
7(b) of the Directive) but before the product is supplied to the 
ultimate consumer. Views are therefore sought on whether any such 
gaps in coverage of strict liability under the Directive are of 
sufficient importance to warrant the imposition of a further - and 
possibly confusing - regime of strict civil liability for breaches 
of consumer safety regulations and/or of the general safety 
requirement . 
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Analysis 



43 Article 1 lays down the principle of strict liability, by 
providing that a producer will be liable for damage caused by a 
defect in his product. 

44 Article 2 defines product as all movables (i.e tangible 
property other than land or buildings) with the exception of 
primary agricultural products and game, even though incorporated 
into another movable or into an immovable ( ie land or buildings). 
The effect is that the Directive will apply to building material 
producers but not to the work of building and civil engineering 
contractors. The position of primary agricultural products (ie 
primary products of the soil, of stock-farming and of fisheries) 
is discussed in Part A. "Product" includes electricity but in 
this respect the Directive is intended, subject to further 
consideration, solely to cover defects due to the process of 
generation of electricity and not to defects due to external 
agents intervening after the electricity has been put into the 
network, nor to damage resulting from a failure to supply. 

45 Article 3 defines the scope of the word "producer" for the 
purposes of establishing who is liable under the Directive. The 
main purpose is to provide a clear route for the injured person in 
a wide range of circumstances. This means that there will be some 
situations in which two or more persons in the chain of supply may 
be jointly and severally liable. (See Article 5.) Those liable 
include the manufacturer of a finished product or component; the 
producer of raw material; or a person who holds himself out to be 
a producer (eg by putting an own-brand label on the article). 

Where an article is manufactured outside the EC, the importer will 
also be liable. Where it is not possible for the injured person 
to identify the manufacturer or the importer - for example where 
an identical product is produced from more than one source and is 
not labelled - any person in the chain of supply including the 
retailer is liable unless he can show who supplied the product to 
him. 

46 The position of pharmacists, doctors, nurses and others 
operating in the health sector requires particular consideration. 
Many doctors and health care personnel are the last link in the 
chain of supply of medicines from manufacturer to patient, and as 
such might be liable under the provision of this Article when the 
producer of a defective medicinal product could not be identified. 
However, for NHS staff, the supplier would be the health 
authority, not the member of staff concerned. It is expected that 
the authority's records would need to provide particulars of the 
sources of its drugs if it is to be sure of avoiding liability 
under the Directive. Some health care personnel such as general 
medical and dental practitioners are not employees of health 
authorities but are self-employed and under contract to the 
authorities. Their position is similar to that of retail 
pharmacists who would be expected to maintain adequate records or, 
in the absence of such records, to be subject to liability when 
the producer cannot be identified. It should be stressed that the 
exercise of clinical judgment in favour of one medicinal product 
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rather than another will not of itself 

the Directive on the part of the medical practi 
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,se of such 



for damage caused by the product; nor will _ . . . 

judgment of itself affect the patient's right of action against 

the producer . 



47 Special problems arise with those industries dealing with 
products concerned with information, such as books , records, 
tapes and computer software . It has been suggested, for example , 
that it would be absurd for printers and bookbinders to be held 
strictly liable for faithfully reproducing errors in the material 
provided to them, which by giving bad instructions or defective 
warnings — indirectly causes injury . It does not appear that the 
Directive is intended to extend liability in such situations . On 
the other hand, it is important that liability is extended to the 
manufacturer of a machine which contains defective software and is 
thereby unsafe, and to the producer of an article accompanied by 
inadequate instructions and warnings , the article thereby becoming 
a hazard to the user . The line between those cases may however 
not be easy to draw, particularly in the field of new technology 
where the distinction between software and hardware is becoming 
increasingly blurred. Views are therefore invited on the extent 
to which strict liability should be extended to those responsible 
for providing products with information errors . 



48 Article 4 provides that the injured person must prove the 
damage , the defect and the causal relationship between them. It 
is implicit that these matters will be determined by the laws and 
procedures applicable in each Member State. In the United 
Kingdom, the Government take the view that the standard of proof 
should be the same as in other civil proceedings , that is , the 
balance of probabilities . The injured person is not, of course , 
required to prove any fault on the part of the defendant . 

49 Article 5 provides that where two or more persons are liable 
for the same damage , they shall be liable jointly and severally. 
Existing rights of contribution or recourse are not however 
affected. The Government believe that the provisions governing 
contractual and other rights to contribution (principally those 
contained in the Civil Liability (Contribution) Act 1978 ) are 
adequate for this purpose. 



50 Article 6 states that a 
not provide the safety which 
taking all circumstances into account” 



product is defective when "it does 
a person is entitled to expect , 

These circumstances will 



include the presentation of the product ( including instructions, 
labelling , advertising and marketing arrangements ) • the use to 

which it could reasonably be expected to be 

the product was put into circulation. 



put; and the time when 



51 The criterion of reasonably expected use, combined with that 
of presentation of the product, is particularly imoortant for 
producers whose goods are capable of being unrSasonabir^suLd 
or used for a purpose for which they were clelrly not intendef' 
Raw materials, such as wood, would not normally he re-aard^d 
defective in the sense that they can be used Zite safeS fo^ 
many different purposes. However, if it should be established 
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that their use for a particular purpose was dangerous, then the 
question of whether the raw material supplier is liable will 
depend largely on the presentation and manner of marketing of the 
primary material, including any indications of use, warnings etc. 
The manufacturer of the final product would be liable under the 
Directive if he selected a material which was unsuitable for the 
product in question, and therefore resulted in the final product 
being unsafe. 

52 A product will not be considered defective simply because a 
better { ie safer) product is subsequently put into circulation.- 
This, in conjunction with the relevance of "the time when the 
product was put into circulation" is particularly important in 
sectors where expectations of safety change significantly over 
time. Users of motor cars, for example, rightly expect more 
sophisticated safety devices in cars put into circulation in 1985 
than in cars sold in 1975. 

53 The safety which a person is entitled to expect raises 
particularly complex issues in respect of medicinal products and 
adverse reactions to them. Establishing the existence of a 
defect in a medicine administered to a patient is complicated by 
the fact that not only is the human body a highly complex 
biological organism, but at the time of treatment it is already 
subject to an adverse pathological condition. In order to avoid 
an adverse reaction, a medicine will have to be able to cope 
successfully with already faulty organs, disease, and almost 
infinite variations in individual susceptibility to the effect of 
medicines from person to person. The more active the medicine, 
and the greater its beneficial potential, the more extensive its 
effects are likely to be, and therefore the greater the chances 
of an adverse effect. A medicine used to treat a 
life-threatening condition is likely to be much more powerful 
than a medicine used in the treatment of a less serious 
condition, and the safety that one is reasonably entitled to 
expect of such a medicine may therefore be correspondingly 
lower. 

54 Attention would also have to be paid to related 
environmental factors (emergency or routine, method of 
administration, situation and supervision etc) and to possible 
interactions and correlations between the various factors, for 
example between a patient's diet and the medicine, or published 
warnings and the patient's ability or opportunity to understand 
them. These are all circumstances which should be taken into 
account in determining the level of safety a person is reasonably 
entitled to expect, and hence in determining whether a particular 
medicinal product is defective. Similar considerations should 
apply to the administration of veterinary medicinal products to 
animals . 

55 The expression "a person" is to be interpreted objectively, 
that is, as referring neither to the particular injured person nor 
to the particular producer, but to the concept of a reasonable 
person. The defectiveness of the product will be determined not 
by its fitness for use, nor, in the case of a medicine, by its 
efficacy, but to the level of safety that is reasonably expected 
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of it . An inferior quality product is not considered "defective" 
for the purpose of this Directive unless it actually introduces a 
risk of injury. 

56 Article 7 provides six exemptions from liability for the 
producer. 

(a) The producer will not be liable if he proves that he did not 
put the product into circulation. It is understood that a product 
has been "put into circulation" when it has been delivered to 
another person in the course of business or when it has been 
incorporated into an immovable. ( See comment on Article 2 above . ) 
Medicinal materials used in trials before marketing will generally 
be exempt under this provision . 

Cb) The producer will not be liable if he proves that the defect 
which caused the damage did not exist when he put the product 
into circulation. This is particularly important for products 
with a short life expectancy, or for products accompanied by 
warnings and instructions for use which might be detached by the 
final supplier . 

(c) The producer also has a defence if he can show that he did 
not manufacture the product for an economic purpose , nor 
distribute it in the course of his business . This would apply to 
the supplier of goods under most private transactions. 

Cd) The producer will not be liable if he proves that the defect 
is due to compliance of the product with mandatory regulations 
issued by public authorities . It should be stressed that mere 
compliance with a regulation will not necessarily discharge a 
producer from liability; he would have to show that the defect was 
inevitable result of compliance , ie that it was impossible for 
the product to have been produced in accordance with the 
regulations ^ without causing the product to be defective. 

The expression "mandatory regulations" is understood to mean 
only those imposed by law and not, for example, contractual 
specifications . 

(e) Development Risks Defence. (Described in Part A. ) 

(f) A producer of a component will not be liable if he proves 
that the defect is attributable to the design of the product in 
which the component has been fitted or to the instructions given 
by the manufacturer of the product. In other words , suppliers of 
components made to the specification of the manufacturer of the 
final product will not be liable if the defect in the component 
was the inevitable result of compliance with the specification or 
of the design of the final product over which the component 
supplier has no control ( though the final product manufacturer 
would be liable in these circumstances) . 

^7 Article 8 provides that a producer cannot avoid or reduce 
his liability under the Directive when the damage is caused both 
by a defect in his product and by the act or omission of a third 
party (eg where a defective product has been badly maintained by 
a supplier, and the damage resulted from a combination of these 
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faults). However, national laws governing recourse and 
contribution are not affected. Moreover the liability of the 
producer may be reduced or extinguished in the event of 
contributory negligence on the part of the injured person. This 
accords with the existing law in the United Kingdom. 

58 Article 9 defines the heads of damage for which compensation 
may be claimed under the terms of the Directive. It includes 
death, personal injuries, and damage to or destruction of 
property for private use or consumption, though individual items 
of property worth less than 500 ECU (about £292) are excluded. 

This lower threshold is intended to discourage trivial claims. 
Private property includes only property which is both ordinarily 
intended for private use or consumption and which was actually 
used by the plaintiff mainly for these purposes. Damage to 
commercial property is therefore not subject to compensation 
under the terms of the Directive. 

59 The Directive is without prejudice to national provisions 
relating to non-material damage, such as pain and suffering and 
pure economic loss. The Government intend that the right of an 
injured party to recover compensation for such damage will be 
governed by the general rules governing the recovery of damages in 
tort . 

60 Article 10 provides for a limitation period of three years 
for the bringing of proceedings, counting from the day on which 
the plaintiff became aware, or should reasonably have become 
aware, of the damage, the defect, and the identity of the 
producer. This provision corresponds closely to the current 
provisions of UK law governing time limits for bringing actions 
for personal injuries or death. Furthermore, national laws 
governing the suspension or interruption of this limitation period 
are not affected. 

61 Article 11 provides that, notwithstanding the limitation 
period provided in Article 10, no action can be commenced under 
the Directive after a period of ten years from the date on which 
the actual product was put into circulation ( not the date on which 
the type of product was first marketed). Persons injured by 
products with latent defects which do not appear for at least ten 
years will not therefore be able to claim compensation under this 
Directive, though they may still have rights of redress under the 
law of tort (or delict). 

62 It does not follow from this ten year prescription period 
that all articles are expected to have a safe working life of at 
least ten years. Reasonable life expectancy of a product (which 
will vary considerably from case to case) is one of the factors 
which may be taken into account in judging whether a product is 
defective (Article 6). 

63 Article 12 provides that liability of the producer to the 
injured person may not be limited or excluded by contract or any 
other form of agreement. (This does not affect provisions in 
commercial contracts relating to the apportionment of liability as 
between the parties to that contract) . 
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64 Article 13 provides that the rights of an injured person 
under the laws of contract and tort ( and delict ) of Member States 
remain unaffected by the Directive. The Government ' s view is 
that the rights afforded to injured parties by the existing laws 
of the United Kingdom should be retained, so the consumer may 
still have rights against his supplier, who would be strictly 
liable under the law of contract, and any victim of a defective 
product may still be able to bring an action in tort against 
anyone in the chain of supply who had been negligent . The 
"special liability system existing at the moment when the 
Directive is notified" mentioned in this Article refers only to 
the German law on pharmaceutical products , 

65 Article 14 provides that the Directive does not apply to 
damage arising from nuclear accidents covered by existing 
international conventions . In the United Kingdom the relevant 
conventions are implemented by the Nuclear Installations Acts 1965 
and 1969 . 

66 Article 15 allows Member States to derogate from Article 2 by 
extending strict liability to primary agricultural products and 
game; and/or to derogate from Article 7(e) by extending strict 
liability to development risks . Development risk liability can 
only be introduced after the application of a "standstill" 
procedure, details of which are set out in Article 15(2) . As 
explained in Part A, and subject to the views of consultees , the 
Government do not intend to introduce development risks liability. 

67 The Commission will report to the Council after ten years on 
the application of the development risks defence and the exercise 
in some Member States of strict liability without this defence. 
This report will analyse whether the different approaches have 
led to differing levels of consumer protection and/or to 
distortions in trade between Member States. In the light of the 
report, the Council may make amendments to the Directive 

( including, but not limited to, possible repeal of the defence) . 

Article 16 provides that Member States may introduce a 
financial 1 imit on liability , resulting from the same defect in 

identical items, of not less than 70m ECU. (Discussed in Part 
A. ) 



69 Paragraph 2 of Article 16 provides that the Commission will 
report _ to the Council after ten years on the application of 
financial limits by some Member States. (As in Article 15. ) 

Ayhicle 17 provides that the Directive shall not be applied 
retrospectively to products put into circulation before the date 
of entry into force of the Directive in individual Member States. 

Article 18 concerns the definition of the ECU for the 
purposes of the optional financial limit and of the threshold 
limit to private property claims. Every five years the Council 
may revise the amounts specified in the Directive in the light of 
economic and monetary trends in the Community. 
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72 Article 19 requires the Directive to be implemented by 30 
July 1988. 



73 Article 20 requires Member States to inform the Commission 
of measures they have taken to implement the Directive. 

74 Article 21 requires the Commission to report to the Council 
every five years on the application of the Directive. The 
Commission is, of course, free at any time to make fresh 
proposals to the Council. 
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COUNCIL DIRECTIVE 
of 25 July 1985 

on the «pprozimftdon of ds® laws, regu!*rions and adiaiassttmaTO provisions of 

A® Member States concerning liability for defective products 

(85/374/EEQ 



THB COUNCIL OP THB EUROPEAN 
COMMUNITIES. 

Hiving legtid to Ae Treaty esttblithing Ae Europetn 
Economic Community, tnd in pardcultr Article 100 

Aeseol, 

Having reprd m A® pro^Mi from Ae Commis- 
sion (‘X 

Hiving regard to Ae opinion of Ae Euio^an 
Paxikment(^ 

Having regard to Ae opinion of Ae Ecoaomic and 

Sodsl Commitie«(^ 

Whereas approximation of Ae laws of Ae Member 
States concerning A® liability of A® producer for 
damage caused by Ae defectiveness of his products is 
necessary because Ae existing Avergences may Astort 
competition and affect Ae movement of gc»ds wiAin 
Ae common market and entail a Affenng degree of 
protection of Ae consumer against damt^ caused by 
a defective product ro his healA or property; 

Whereas liability wiAout fade on A® p«ft of Ae 
producer is Ae sole means of adequately solving A® 
problem, peculiar to our age of increasing technicality, 
of a fAr apportioameai of A® risks inherent in 
modem technological production; 

Wherets libiliiy wiAout laAt Aould apply only to 
movmbi^ ^Hhkh h*»e been industrially produced; 
whereas, a result, it u appropmie to exclu^ liability 
for agricultusni prodiKis and pme. exce^ where Aey 

have undeigon® a ptocesaing of an industrial nature 
which could emus® a defect in Ai^ product* ; whereas 
Ae liability provi^d fm in this Difectiw Aould alM 
apply to mov^la whkh are used m Ae coostmetion 
of immovtbiei or are installed in immovables; 

Wherefis pr^Mtion of Ae cosaumer reqAres Aat ail 
prodttoers inwolwd in A® production proem Aould 
be matfe IkU®, in so for m Aeir finished product 
component pmt or my nw material supplied ^ Aem 

0 OJ No C 241, 14. 10. 1974, p. 9 and OJ No C 271, 26- 10. 
im p. 3. 

0 OJ No C 127, 21. 5. 1979. p. 61. 

0 OJ No C 114, 7. 5. 1979. p. 15. 



WM defective ; wheress, for Ae same r®t«jn, liability 
should extend to importers of pswiucts into Ae 
Osmmuaity tnd to pef»ns who procni Aemselves as 
producen by aflisinf Aeir name, trsde mirk or oAer 
distinguishing fetcure or who supply a product Ae 
producer of which cannot be identified ; 

Wheftas, in simatiofis where xmrd ^tsom are liAle 
for Ae ame dimage, Ae pmtectioa of A® consumer 
reqAies Ail Ae iafured peaoii Aould be Ale to 
cl«m full compenMtioa for Ae tom any one 

of Aem; 

where**, to protect Ae physical well-being and 
pfopeffy of Ae consusief, Ae defectivenos of Ae 
product should I* detemiined by reference n«H to tfii 
fitness for use but to Ac lack of Ae safety which Ae 
public at large is entitled to expect ; wherets Ae safety 
is ass€«d by ezeluAag any misuse of Ae produa not 
retsontble under Ae circumstances; 

"WhereM a fair apportionment of risk between Ae 
injured person and Ae producer implia Aat Ae 
producer should be able to free himself tom UAility 
if he furnishes proof as to Ae existence of certain 
exonerating circumstances ; 

Whereas Ae protection of Ae consumer requires Aat 
Ae liability of Ae producer remains unaffected by acts 
or omissions of oAer persons having conmbuted to 
cause Ae damage ; whereas, however, Ac conmbutory 

negli^aee of Ae injured person may be taken into 
account to reduce or disallow such liability; 

Where* Ae protection of Ae consumer requires 
com^nntioti for deaA and personal injury as well as 
compensttion for damage to property; berets the 
kttef Aouid neverAeltts ^ limited to gcrods for 
private us* or consumption and he subject to a deduc- 
tion ©f s lower AiMhold ol i fixed amount m order to 
avoid litipttM in ta exemive numter of cases; 
wtief« Ait Difective should not p«|wiic® comf»nsa- 
tioo for and stitferiag and oAer non-matesial 
d*ma|« fwyAle, where appropriate, under Ae law 
appIksMe to Ae cw; 

Where* t uaifonn periirf ol limitation for Ae 
of Ktioo for cona^mation a m Ae interests 
boA M As inpifesi pcooa and ol A® prahicer; 
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Whereas products age in the course of time, higher 
safety standards are developed and the state of science 
and technology progresses ; whereas, therefore, it 
would not be reasonable to make the producer liable 
for an unlimited period for the defectiveness of his 
product ; whereas, therefore, liability should expire 
after a reasonable length of time, without prejudice to 
claims pending at law ; 

Whereas, to achieve effective protection of consumers, 
no contractual derogation should be permitted as 
regards the liability of the producer in relation to the 
injured person ; 

Whereas under the legal systems of the Member States 
zn injured party may have a claim for damages b>ased 
on grounds of contractual liability or on grounds of 
non-contractual liability other than that provided for 
in this Directive ; in so far as these provisions also 
serve to attain the objective of effective protection of 
consumers, they should remain unaffected by this 
Directive ; whereas, in so ^ as effective protection of 
consumers in the sector of pharmaceutics products is 
already also attained in a Member State under a special 
liability system, claims based on this system should 
similarly remain possible ; 

Whereas, to the extent that liability for nuclear injury 
or damage is already covered in all Member States by 
adequate speciS rules, it has been possible to exclude 
damage of this type from the scope of this Directive ; 

Whereas, since the exclusion of primary agricultural 
products and game from the scope of this Directive 
may be felt, in certain Member States, in view of what 
is expected for the protection of consumers, to restrict 
unduly such protection, it should be possible for a 
Member State to extend liability to such products ; 

Whereas, for similar reasons, the possibility offered to 
a producer to free himself from liability if he proves 
that ^ state of scientific and technical knowledge at 
the time when he put the product tnm circulation was 
not such as to enable the existence of a dcfea to be 
<h*cs3vered may be felt in certain hfember Sums to 
restrict un<My the protection of the consumer; 
whereas it shtmld therefore be possible for a Member 
State to maintain in its legislation or to provide by 
new legblation that this exonerating circumstence is 
not suimitted ; adiereas, in the case of new legislation, 
making use of this derogation should, however, be 
subject to a Community stand-still procedure, in order 
to- raise, if possible, the level of protection in a 
uniform manner tfaiou^^out the Commumty; 



Where^, taking mm accoum the legal eadj^tions in 
most of the Member States, it is inappropriate to set 
any financial ceiling on the producer’s liability without 
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fault ; whereas, in so far as there are, however, differing 
traditions, it seems possible to admit that a Member 
State may derogate from the principle of unlimited 
liability by providing a limit for the total liability of 
the producer for damage resulting from a death or 
personal injury and caused by identical items with the 
same defect, provided that this limit is esublished at a 
level sufficiently high to guarantee adequate protection 
of the consumer and the correct functioning of the 
common market; 

Whereas the harmonization resulting from this cannot 
be total at the present stage, but opens the way towards 
greater harmonization ; whereas it is therefore neces- 
sary that the Council receive at regular intervals, 
reports from the Commission on the application of 
this Directive, accompanied, as the case may be, by 
appropriate proposals; 

Whereas it is particulariy important in this respect that 
a re-examination be carried out of those piarts of the 
Directive relating to the derogations open to the 
Member States, at the expiry of a period of sufficient 
length to gather practical experience on the effects of 
these derogations on the protection of consumers and 
on the functioning of the common market. 



HAS ADOPTED THIS DIRECTIVE : 



Article 1 

The producer shall be liable for damage caused by a 
defect in his product. 



Article 2 

For the purpose of this Directive ‘product’ means all 
movables, with the exception of primary agricultural 
prodi«:ts and game, even though incorporated into 
another movable or into an immovable. ‘Primary agri- 
cultural products’ means the products of the soil, of 
stock-faring and of fisheries, excluding products 
which have undergone initial processing. ‘Product’ 
includes electricity. 



Article 3 

1. ‘Producer means the manufocturer of a finished 
product, the producer of any raw material or the 
manufacturer of a component part and any person 
who, by putting his name, trade mark or other dis- 
tinguishing feature on the product presents himself as 
its producer. 
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2. Without pre|udice to the liability of the producer, 
any person who imports into the Community a 
product for sale, hire, leasing or any form of distribu- 
tion in the course of his business shall be deemed to 
be 4 producer within the meaning of this Directive 
and shall be responsible as a producer. 

3. Where the producer of the product cannot be 
identified, each supplier of the product shall be treated 

as its producer unless he informs the injured person, 
within a reasonable time, of the identity of the 
producer or of the person who supplied him with the 
product. The same shall apply, in the case of an 
imported product, if this product does not indicate the 
identity of the importer referred to in paragraph 2 , 
even if the name of the producer is indicated. 

Article 4 

The injured person shall be required to prove the 
damage, the defect and the causal relationship between 

defect and damage. 

Articli $ 

Where, as a result of the provisions of this Directive, 
two or more persons are liable for the same dama]^, 

they shall be liable jointly and severally, without preju- 
dice to the provisions of national law concerning the 
rights of contribution or recourse. 

Articli 6 

1. A product is defective when it does not provide 
the safety which a person is entitled to expect, taking 
all circumstances into account, including : 

(a) the presentation of the product ; 

(b) the use to which it could reasonably be expected 
that the product would be put ; 

(c) the time when the product was put into circulation. 

2. A product shall not be considered defective for 
the sole reason dial a better product is subsequently 
put into circulation. 

Article 7 

The producer shall not be liable as a result of this 
Directive if he proves ; 

(a) that he did not put the product into circulation ; or 

(b) that, having regard to the circumstances, it is 
probable that the defect which caused the dams^ 

did not exist at the time when the product was put 
into circulation by him or that this defect came 
into being afterwards ; or 

(c) that the product ww neither mtnu&cmred by him 
for sale or any form of distribution for economic 



purpose nor manufactured or distributed by him in 
the course of his business ; or 

(d) that the defect is due to compliance of the product 
with mandatory regulations issued by the public 
authorities ; or 

(e) that the state of scientific and technical knowledge 
at the time when he put the product into circula- 
tion was not such as to enable the existence of the 
defect to be discovered ; or 

(f) in the case of a manufacturer of a component, that 
the defect is attributable to the design of the 
product in which the component has been fitted or 
to the instructions given by the manufacturer of 
the product 

Article 8 

1. Without prejudice to the provisions of national 
law concerning the right of contribution or recourse, 
the liability of the producer shall not be reduced when 
the damage is caus^ both by a defect in product and 
by the act or omission of a third party. 

2. The liability of the producer may be reduced or 
disallowed when, having regard to all the circum- 
stances, the damage is caused both by a defect in the 
product and by the fault of the injured person or any 
person for whom the injured person is responsible. 

Article 9 

For the purpose of Article 1, ‘damage’ means: 

(a) damage caused by death or by personal injuries ; 

(b) damage to, or destruction of, any item of property 
other chan the defective product itself, with a lower 
threshold of 500 ECU, provided that the item of 
property : 

(i) is of a type ordinarily intended for private use 
or consumption, and 

(ii) was used by the injured person mainly for his 
own private use or consumption. 

This Article shall be without prejudice to national 
provisions relating to non-material damage. 

Article 10 

1. Member States shall provide in their legislation 
that a limitation period of three years shall apply to 
proceedings for the recovery of damages as provided 
for in this Directive. The limitation period shall begin 
to ran from the day on which the plaintiff became 
aware, or should reasonably have become aware, of the 
damage, the defect and the identity of the producer. 

2. The laws of Member States regulating suspension 
or interruption of the limitation period shall not be 
affected by this Directive. 
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Article 11 

Member States shall provide in their legislation that 
the rights conferred upon the injured person pursuant 
to this Directive shall be extinguished upon the expiry 
of a period of 10 years from the date on which the 
producer put into circulation the actual product which 
caused the damage, unless the injured person has in 
the meantime instituted proceedings against the 
producer. 

s 

Article 12 

The liability of the producer arising from this Direc- 
tive may not, in relation to the injured person, be 
limited or excluded by a provision limiting his liability 
or exempting him from liability. 

Article 13 

This Directive shall not affect any rights which an 
injured person may have according to ^e rules of the 
law of contractual or non-contractual liability or a 
special liability system existing at the moment when 
this Directive is notified- 

Article 14 

This Directive shall not apply to injury or damage 
arising from nuclear accidents and covered by interna- 
tional conventions ratified by the Member States. 

V 

Article 15 

1. Each Member State may : 

(a) by way of derogation from Article 2, provide in its 
legislation that within the meaning of Article 1 of 
this Directive ‘product’ also means primary agricul- 
tural products and game; 

(b) by way of derogation from Article 7 (e), maintain 
or, subject to the procedure set out in paragraph 2 
of this Article, provide in this legislation that the 
producer shall be liable even if he proves that the 
state of scientific and technical knowledge at the 
time when he put the product into circulation was 
not such as to enable the existence of a defect to 
be discovered. 

2. A Member State wishing to introduce the 
measure specified in paragraph 1 (b) shall communi- 
cate the text of the proposed measure to the Commis- 
sion. The Commission shall inform the other Member 
States thereoi 

The Member State concerned shall hold the proposed 
measure in abeyance for nine months after the 
Commission is informed and provii^d that in the 
meantime the Commission has not submitted to the 
Council a proposal amending this Directive on the 
relent matter. However, if within three months of 
receiving the said information, the Commission does 
ntx advm the Member State concerned that it intends 
submitting such a proposal to the Council, the 



Member State may take the proposed measure 
immediately. 

If the Commission docs submit to the Council such a 
proposal amending this Directive within the afore- 
mentioned nine months, the Member State concerned 
shall hold the proposed measure in abeyance for a 
further period of 18 months from the date on which 
the proposal is submitted. 

3. Ten years after the date of notification of this 
Directive, the Commission shall submit to the Council 
a report on the effect that rulings by the courts as to 
the application of Article 7 (e) and of paragraph 1 (b) 
of this Article have on consumer protection and the 
functioning of the common market In the light of 
this report the Council, acting on a proposal from the 
Commission and pursuant to the terms of Article 100 
of the Treaty, sh^l decide whether to repeal Article 
7(e). 

Article 16 

1 . Any Member State may provide that a producer s 
total liability for damage renting from a death or 
personal injury and caused by identical items with the 
same defect shall be limited to an amount which may 
not be less than 70 million ECU. 

2. Ten years after the date of notification of this 
Directive, the Commission shall submit to the Council 
a report on the effect on consumer protection and the 
functioning of the common market of the implemen- 
tation of the financial limit on liability by those 
Member States which have used the option provided 
for in para,rraph 1. In the light of this report the 
Council, a^. ng on a proposal from the Commission 
and pursuant to the terms of Article 100 of the Treaty, 
shall decide whether to repeal paragraph 1. 

Article 17 

This Directive shall not apply to products put into 
circulation before the date on which the provisions 
referred to in Article 19 enter into force. 

Article 18 

1 . For the purposes of this Directive, the ECU shall 
be that defin^ by Regulation (EEQ No 3180/78 (* *X as 
amended by Regulation (EEQ No 2626/84 The 
equivalent in national currency shall initially be calcu- 
lated at the rate obtaining on the date of adoption of 
this Directive. 

2. Every five years the Council, acting on a proposal 
from the Commission, shall examine and, if need be, 
revise the amounts in this Directive, in the light of 
economic and monetary trends in the Community. 



(') OJ No L 379, 30. 12. 1978, p. 1. 

(*) OJ No L 247, 16. 9. 1984, p. 1. 
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Article 19 

1. Member States shall bring into force, not later 
than three years from the date of notification of this 
Directive, the laws, regulations and administrative 
provisions necessary to comply with this Directive. 
They shall forthwith inform the Commission 
thereof ('). 

2. The procedure set out in Article 15 (2) shall 
apply from the date of notification of this Directive. 

Article 20 

Member States shall communicate to the Commission 
the tests of the main provisions of national law which 
they subsequently adopt in the field governed by this 
Directive. 



Article 21 

Every five years the Commission shall present a report 
to the Council on the application of this Directive 
and, if necessary, shall submit appropriate proposals to 
it. 

Article 22 

This Directive is addressed to the Member States. 

Done at Brtissels, 25 July 1985. 

For the Council 
The President 
J . POOS 



(') This Dixeedve was notified to the M e mb er States on 30 
July 1985. 
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ANNEX II 



STRASBOURG COHVENTION 



In 1970 the Council of Europe appointed a committee of experts to 
propose means of harmonising the product liability laws of Member 
States. The committee noted a trend towards stricter liability of 
producers but found that throughout Europe there was a lack of 
statutory rules governing product liability. The Council produced 
the Strasbourg Convention on Product Liability which was opened 
for signature in January 1977 and which has so far been signed by 
Austria, Belgium, France and Luxembourg. The Convention proposes 
that producers of goods which are not reasonably safe shall be 
strictly liable for personal injury caused by them. It recognises 
certain defences, in particular that the producer did not put the 
goods into circulation himself, or that they were not produced in 
the course of the producer’s business. The Convention includes 
liability for development risks and holds both manufacturer and 
component supplier liable. It does not set a limit to a 
manufacturer's total liability and does not extend liability to 
property damage. 

As the Convention does not permit the introduction of a 
development risks defence, and as there are a number of other 
potential inconsistencies between the Convention and the 
Directive, the United Kingdom does not propose to sign the 
Convention. 
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ANNEX III 



JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS 

In the great majority of cases, legal proceedings involving 
defective products are likely to arise where the manufacturer, 
suppliers and injured persons are resident in the same country. 
Proceedings will be brought in that country and no question of 
enforcing the judgment of the court elsewhere will arise. 

However, in some cases it is already possible for the plaintiff to 
bring proceedings in more than one country. For example, if the 
manufacturer is established in the Federal Republic of Germany and 
his product is put into circulation in England, the plaintiff may 
be able to sue in either country. And if the plaintiff should 
succeed, he may be able to have his judgment enforced in the other 
country or in a third country eg where the defendant's assets are 
located. The United Kingdom has concluded bilateral conventions 
with a number of countries, including France, the Federal Republic 
of Germany, Italy and the Netherlands, which make provision for 
this purpose. They are implemented under the Foreign Judgments 
(Reciprocal Enforcement) Act 1933. 

The Brussels Convention of 27 September 1968 on Jurisdiction and 
the Enforcement of Judgments in Civil and Commercial Matters 
contains provisions regulating the grounds on which courts of each 
Contracting State may entertain proceedings in civil cases 
(including product liability) and requiring other Contracting 
States to give effect to their judgments. This Convention has been 
in force between the original Six Member States of the Community 
since 1 January 1973 and is likely to come into force for the 
United Kingdom next year. It will be given effect under the Civil 
Jurisdiction and Judgments Act 1982. Under the Convention, where 
the defendant to any proceedings is domiciled in a Contracting 
State, it will be possible to sue him either in that Contracting 
State or, if the proceedings are brought in tort or delict, in the 
Contracting State where the harmful event occurred. Judgments 
given in one Contracting State are, subject to certain conditions, 
enforceable in all the others (the bilateral conventions of the 
United Kingdom which are referred to above will be largely 
super seded) . 

The effect of the Brussels Convention (and to a lesser extent the 
present law) is that where there are alternative grounds of 
jurisdiction the plaintiff will have a choice as to the court in 
which he should bring his proceedings. His choice may be affected 
by various procedural factors such as costs, the measure of 
damages or the availability of witnesses. But it may also be 
affected by the law which will be applied by the courts in the 
country in which he brings proceedings. This will not necessarily 
be the domestic law of that country, since most countries apply 
"choice of law" rules to determine, in cases with an international 
element, whether they should apply their own or another country's 
law. Thus in England and Wales, where an action is based on a tort 
committed in another country, the general rule is that the tort 
must be actionable under English law and not justified under the 
law of that country. Nevertheless, there are cases where, because 
of differences in domestic laws and choice of law rules, the 
plaintiff can secure a more favourable judgment in the courts of 
one country than another. 
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So far as product liability is concerned the Directive will not 
wholly eliminate these differences, for two reasons. First, the 
three derogations permitted for primary agricultural products, 
development risks and financial limits leave open the possibility 
that the domestic laws of Member States may differ on those 
matters? and secondly, a number of subsidiary matters (such as 
rights of contribution) are also left to be determined by national 
law. However, the uniform provisions which are laid down will 
evidently reduce very considerably the advantages to be gained by 
choosing one court rather than another. 



ANNEX IV 



A General Safety Duty 

The 1978 Act has effect only where specific requirements have been set 
in regulations, orders or notices. These cover only a limited number of catego- 
ries and aspects of consumer goods. But dangers to safety and health can occur 
in almost any category of consumer product . There is no general statutory duty 
on suppliers to supply safe consumer goods as there is. for example , for articles 
and substances for use at work under Section 6 of the Health and Safely at 
Work etc. Act 1974. The Consumers' Association has for many years advo- 
cated the introduction of such a duty. 

The Government accepts that there is a case for widening the .scope of 
the Act to place a general obligation on the suppliers of consumer goods to 
achieve an acceptable standard of safety where it is reasonable to expect them 
to anticipate and. reduce risks arising from those goods. This would induce a 
greater sense of responsibility on the part of those suppliers who currently 
regard themselves as unaffected by the legislation (and who may not be 
adequately deterred by the common law duty of care). At the same time it 
would provide wider scope for swift remedial action by enforcement authori- 
ties in the case of newly identified dangerous products. 

Local authority departments already deal informally with complaints 
about the safety of unregulated goods. They often seek to persuade suppliers to 
withdraw or modify such goods or draw cases to the attention of the Secretary 
of State for consideration of possible use of prohibition powers. The introduc- 
tion of a general duty would enable them to take action on the basis of a legal 
obligation on suppliers. 

Any generally expressed duty carries with it the potential risk of 
difficulties of interpretation. The outline proposals which follow are intended 
to minimise such risks but the Government will be pleased to consider 
suggestions for alternative formulations which might reduce still further poten- 
tial areas of uncertainty. It is worth noting that in nearly ten years of experience 
there do not appear to have been serious problems of interpretation of the level 
of safety required by the general duty for industrial goods in Section 6 of the 
Health and Safely at Work Act; the Government therefore sees no reason to 
expect major problems in the case of a general duly for consumer goods. 
International, European and British Standards could often provide an appro- 
priate reference point. Conversely a general safety duty would be likely to 
stimulate the formulation and wider use of safety standards for consumer goods 
and thus contribute to the development of a more effective standards system, 
an objective to which the Government is already committed'. The scope for use 
of standards is wider in the consumer goods field than in the case of industrial 
goods since a greater proportion of consumer goods are mass produced. 

■'Standards. Quality and International Compctitivcncs.s*. (Cmnd 8621) published in July IVH2. 
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It is proposed to link the duty with a broadly defined reference to 
standards such as ‘sound modern standards of safety'. The purpose of this 
linkage would be to ensure that the level of safety which can legitimately be 
expected is interpreted by reference to identifiable and accepted points of 
comparison rather than simply left to more subjective assessments of safety. 
Such points of comparison would have to embody established and proven 
technology, recognised by expert opinion in the field and already available at 
reasonable cost. For the purposes of the general duty no account would be 
taken of use for purposes which are unreasonable having regard to the type of 
product concerned. 



Where a published standard could be accepted as the benchmark for 
safety for the product in question it would not be obligatory for suppliers to 
follow its specifications to the letter. Achievement of the same level of safety 
by compliance with equivalent standards, or by other means, would be equally 
acceptable. At least in the initial stages, not all published standards would 
necessarily provide a definitive interpretation. Some might have been over- 
taken by technological developments well recognised by expert opinion or 
identification of new hazards. Others might be only partially relevant because 
they include specifications not directly bearing on safety or addressing circum- 
stances other than those falling within the scope of the general duty. 

The Secretary of State would have a power formally to approve 
published standards as embodying ‘sound modern standards of safety’ where 
he is satisfied that the standards are suitable for this purpose. The effect would 
be that those who comply with the standards, or can prove that their products 
afford an equivalent level of safety, could be sure of having met the general 
duty. This would provide an incentive to suppliers to develop suitable stan- 
dards where none may exist at present. 



As a matter of marketing practice, those who produce and distribute 
goods already have regard to the products of their competitors. They can 
reasonably be expected to be aware of safely standards for the type of goods 
concerned. This will not always be the case for retailers. It could be excessively 
harsh to expose retailers to criminal liability without their attention having first 
been drawn by an enforcement officer to the likelihood of a breach The Bill 
would provide appropriate procedures for this. In the case of other suppliers 
enforcement authorities would of course retain discretion to caution offenders 
rather than prosecute. There would be no right of private prosecution 



It is possible, where there is a sound case for this, to exempt from the 
regulmions under the 1978 Act second-hand goods and goods 
intended for export. This was done for example in the Upholstered Furniture 
(Safety) Regulations 1980'. In the case of the general duty it would not be 
l^ssib e to treat each case on its merits and the Government has concluded that 
^ be preferable, on balance, for the general duty not to apply to these 

second-hand sales can be restricted by regula- 

flexibilh^^^^pfir^^V* preferable to allow manufacturers 

flexibility to meet the safety requirements of the overseas market concerned 

(which may be different from those in the United Kingdom). Abuses of this 
flexibility could, if necessary, be dealt with by the use of existing powers 
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There will continue to be a need to stipulate precise requirements for 
certain classes of goods in regulations or. in ca.ses of emergency, by prohibition 
orders or notices. This will be so where the safety of consumers is likely to be 
best served by requiring mandatory compliance with a given standard, where it 
is necessary to give effect in the United Kingdom to a European Community 
Directive, or where particular types of goods are intrinsically too dangerous to 
be allowed for sale to the general public (eg tear gas capsules). The Govern- 
ment does not at present intend to repeal existing regulations (except, where 
necessary, for the purpo.ses of updating them). 



The Government considers that those injured as a result of a supplier's 
failure to comply with a general duty should be entitled to redre.ss. This is 
already the position under Section 6 of the 1978 Act with regard to breaches of 
regulations, orders and notices. Liability in this case is strict, ie the supplier 
cannot escape his liability by raising a defence of due diligence. Injured parties 
are entitled to sue any supplier in the chain of supply. It is proposed that civil 
liability for breach of a general duty should be on a similar basis. The Govern- 
ment will, however, welcome views on whether there is a case for making 
provisions different to those in Section 6 of the present Act. The Government 
will also take into account any developments in the current discussions on 
product liability in the European Community. 



The Government invites views on a proposal to amend the Act to in- 
troduce a general duty on all suppliers to ensure that the goods they supply are 
safe in accordance with sound modern standards of safety. The duty would apply 
to all consumer goods and components for such goods, apart from those already 
excluded from the Consumer Safety Act (food, medicinal products licensed 
under the Medicines Act, controlled drugs, fertilisers and feeding stuffs) together 
with certain other possible exclusions for goods where safety is already ade- 
quately covered by other statutes (eg motor vehicles, aircraft), or where applica- 
tion of a general duty could raise particular problems (eg tobacco). The duty 
would not, however, apply to second-hand goods or goods for export. 



'Sound modern standards of safety' would be defined in terms of the 
standard of reasonable safety a person is entitled to expect, bearing in mind 
considerations such as cost, and the extent to which safe, proven and recognised 
technology is available. No account would be taken of use for purposes which 
are unreasonable having regard to the type of product concerned. 



It would be an offence to fail to carry out the duty, subject to a defence of 
due diligence, as in the present Act. The Secretary of State would be empowered 
formally to approve particular published standards as embodying 'sound 
modern standards of safety' and it would be a defence to prove that the product in 
question complies with the requirements of such a standard or that it affords an 
equivalent level of safety. It would also be a defence to prove that the product 
complies with standards of safety (including labelling requirements) required by 
regulations under the Consumer Safety and other A cts and relating to the hazard 
in question. There would be no right of private prosecution. 
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In the case of retailers a breach of the general duty would give rise to 
criminal liability only in relation to actions committed after the retailer has been 
notified in writing by an enforcement officer of the reasons for believing there to 
be a breach. This would apply only to the general duty, not to offences against 
regulations, orders and notices. 

Breach of the duty would give rise to civil liability on the same basis as 
provided in Section 6 of the present Act for breaches of regulations, orders and 
notices. 
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